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LONG LEASES (SCOTLAND) BILL: STAGE 3

Introduction
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The Scottish
Government
Riaghaltas na h-Alba

At Stage 2, I promised to write in relation to the Common Good. I thought it would also be
helpful to write on land registration and on the issue Annabelle Ewing raised at Stage 2 on
the Books of Council and Session.

Common Good

I have thought carefully about whether or not the Government should lodge an amendment
at Stage 3 in relation to the Common Good. My conclusion is that we should not do so.

My reasons reflect the points made when the Bill has been considered by your Committee
and by the Justice Committee previously. The Bill is about simplifying property law generally
and clarifying title. It does not matter who the landlords and tenants are. The Bill protects
landlords' interests by making provision for compensatory and additional payments and by
making provision for some leasehold conditions to convert to real burdens. The Bill excludes
certain classes of leases where we or the Scottish Law Commission have concluded that the
Bill would have an adverse impact on landlords which cannot properly be dealt with under
the Bill.

I do not consider we have received evidence in relation to the Common Good that the Bill will
impact adversely on the public interest. By entering into the type of lease covered by the Bill,
local authorities have, in effect, already granted something akin to ownership to the tenant.
In some cases, there may be relevant leasehold conditions. Some of these conditions may
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convert to real burdens. Others may not. That reflects that, in many cases, conditions
imposed in leases let some time ago may not now be appropriate.

It seems to me that an exemption for Common Good would cut across the general principle
in the Bill that ultra-long leases akin to ownership should convert to actual ownership.
Therefore, I do not plan to lodge an amendment at Stage 3.

Land Reqistration

At Stage 2, Government amendments to sections 20 and 23 of the Long Leases Bill
removed references to the Land Registration (Scotland) Act 1979 and replaced them with
references to the Land Registration etc. (Scotland) Bill which has just gone through
Parliament. I noted at Stage 2 that the Government might need to lodge further amendments
to reflect any changes to the numberings of the Land Registration etc. (Scotland) Bill.
However, the Parliamentary authorities have agreed the references can be updated as a
matter of printing. No amendments are therefore required

Books of Council and Session

At Stage 2, Annabelle Ewing asked if minutes of variation (which could, for example, vary the
amount of rent paid) could, under the Bill, be registered in the Books of Council and Session.
The answer, as I indicated, is no.

Under the Bill, leases have to be registered in the Land Register or recorded in the Register
of Sasines to convert to ownership. The SLC noted, in paragraph 8.14 of their report, that the
statutory facility to register leases dates only from 1857 but also noted that the number of
unregistered ultra-long leases is likely to be very small. However, as recommended by the
SLC, the Bill makes provision for unregistered leases to be registered (section 65). A lease
of this nature is then treated as "exempt" but the tenant may recall the exemption (under
section 67) so that the lease can convert.

In the past some ultra-long leases may have been registered in the Books of Council of
Session. The Books of Council and Session is a register of deeds and agreements. It dates
back to 1554. However, it is not a formal property register and so any ultra-long leases still
only registered there would need to be registered in the Land Register or the Register of
Sasines to convert.

Similarly, any minutes of variation which vary the amount of rent paid would have to be
registered in the Land Register or the Register of Sasines. A landlord may wish to use such
a minute of variation to show that the annual rent under the lease is over £100 and,
therefore, the lease should not convert under the Bill - section 1(4)(a) as read with section 2
refers.

However, if the landlord considers that the annual rent is over £100 but this is not shown by
the documentation held by Registers of Scotland in the Land Register or the Register of
Sasines, the landlord could still exempt the lease by registering under section 64 of the Bill
an agreement with the tenant or an order by the Lands Tribunal that the annual rent is over
£100.
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Conclusion

I am, of course, happy to discuss any points arising with you and other members of the
Committee

STEWART STEVENSON
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